THE NEW-YORK 


CITY-HALL RECORDER. 





vole 1. For July, 1816. 


ATa COURT of GENERAL SESSIONS of 
the Peace, holden in and for the City and 
County of New-York, at the City-Hall of the 
said City, on Monday the 1st day of July, 
in the year of our Lord one thousand eight 
hundred and sixteen— 

PRESENT, 
The Honorable 
JACOB RADCLIFF, Mayor, 
REUBEN MUNSON and 
PETER CONREY, t aldermen, 
JOHN RODMAN, District Attorney. 
Macomps, Clerk. 
GRAND JURORS. 

Jameson Cox, Foreman. 

Gusert Courant, Danrexr Doneér, 

Moses Frevp, Exvisan P. DELAPLAINE, 

Rozert R. Gorter, Wiii1aAm LAWRENCE, 

C. W. Goopricnr, Daniex D. Smiru, 

Tuomas Hewett, JosHvua Secor, 

Isaac JONES, James Mason, 

EpwARb Lypbg, BavTaazar P. Mevickx. 








HYMEN’S GIFTS. 


PHEBE JARVIS, JAMES KARR & ELI- 
ZABETH TRENOR’S CASES. 
RopmMAn, Counsel for the several prosecutions. 
Dr. GraHam, Sampson, Wiison & GALE, 
Counsel for Jarvis. 

Witson and Price, Counsel for Trenor. 

The public prosecutor may show that sfolen goods, not 
laid in the indictment, were found in the possession of 
a person on trial for a charge of receiving stolen goods, 
especially when it appears that those goods belonged 
to the same person from whom the goods laid in the in- 
dictment were stolen. 

Though ina criminal prosecution the testimony of the 
child against the parent, or the brother against the 
sister, must be received, if pressed on either side, yet a 
humane court ever hears such testimony with reluc- 
tance, because, it is unnatural and shocks the feelings. 

The husband is a competent witness, in a criminal prose- 
cution, against his wife, for committing an assault and 
battery upon him. 

Though evidence of barbarous treatment by the husband 
before the time in which the alleged assault was made 
by her, is inadmissible, yet, should the jury find her 
guilty, the court will receive her affidavit containing 
the circumstances of such treatment, and mitigate her 
punishment. 

Ye middle-aged and antiquated maidens and 
bachelors draw near and attend, forthe Recor- 
der, even to you, can furnish sweet consolations. 
While travelling the thorny path of life alone, 
you have often beheld, as it were in perspective, 
the distant horizon which is to terminate your 
journey overhung with dark clouds. Casting 
your eyes around. vou have beheld ihe yetaries 
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of Hymen light the nuptial torch, recline on 
banks of flowers, and revel in all the luxury of 
domestic enjoyments. At seasons of gloomy 
despondency, venting your sighs of anguish to 
the winds, you have said, ‘** How dreary is the 
prospect before me! Whenl shall have wan- 
dered alone through this even and uniform path 
to yonder horizon, I shall have no companion to 
support my tottering steps. None, hereafter, 
will bear my name to future times.’’ Often 
have you heard of the sweet comforts arising 
from the social relations of father, mother, 
brethren—where all was peace, and concord, | 
and happiness. Indulging inthe sweet reveries — 
and splendid visions of matrimonial life, you 
have sometimes, unthinkingly, envied others, 
and complained in silent anguish of your lonely 
situation. 

Yet despond not: you then beheld only the 
dark—the bright side of these pictures; where 
even the sombre shades in the one, and the 
vivid hues in the other, created illusions not jus- 
tified by a strict inspection of their original. 
Yes, even celibacy, uniform, unruffled as it is, 
comfortless as it may be, hath its joys. For 
though you have no offspring hereafter to be the 
comfort and support of your declining years, 
though none may say to you, father—none, mo- 
ther, yet remember, reflect, that you will never 
behold the day in which, either to manifest your 
own innocence, or, to screen yourself from me- 
rited punishment, you will be anxious, like a 
Jarvis, to establish before an astonished world 
a daughter’s infamy : to prove her perjured from 
the mouth of a brother. And remember, also, 
that though in the downhill of life you will have 
no companion to soothe, to comfort you on the 
bed of languishment, you will have no crue) 
monster like a Karr, to plant it with thorns 
and scourges ; none like a Blake, to deluge it 
with your heart’s blood in the silent midnight 
hour. Listen, then; attend and learn a great 
truth, which religion sanctions,which philosophy 
inculcates. Good and evil, sorrow and joy, 
pain and pleasure, and misery and happiness, 
in the great circle of life, are equally balanced 
and inseparably blended with every state and 
condition of humanity. 

Phebe Jarvis, during the last term, was in- 
dicted under the statute, for receiving stolen 
goods consisting of divers articles of millinery, 
specified in the indictment, the property of 
George Brown. 

It appeared in evidence that Brown, the 
owner of the store from which the goods were 
stolen, a few weeks before the trial, had taken 
William Jarvis, the defendant’s son, about 
thirteen vears ef age, as a clerk. ontrial, Du» 
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ring the time this lad was in the store, the goods | 
laid in the indictment, among which was a piece | 
of elegant fancy ribbon, about two yards in 
length, and some muslin lace, were stolen; there 
was also a silk handkerchief, not laid in the in- 
dictment, stolen from the store at the same time. 
In consequence of information derived from a 
Mr. Cox, Brown procured a search-warrant, 
and, in company with two of the police officers, 
proceeded to the house of the defendant and 
found the goods concealed in different parts of 
the house: some were found in the cellar, some 
in a large trunk, and some in the garret. The 
piece of ribbon and the handkerchief before 
mentioned, the defendant claimed, but said 
that she did not know how the goods contained 
in the trunk came there. 

Before any testimony was produced concern- 
ing the handkerchief, Wilson raised an objec- 
tion, contending that it was not laid in the in- 
dictment. 

Rodmao, contra, insisted to the court that the 
testimony ought to be received, as a circum- 
stance to show the guilt of the defendant. 

By the Court. The defendant could not be 
found guilty of receiving stolen goods not laid in 
the indictment, nor does the public prosecutor 
offer the evidence for that purpose. He offers to 
produce this merely as a circumstance of guilt 
to be left to the jury. . We have decided in this 
court, that on the traverse of an indictment for 
passing counterfeit money, knowing it to be 


such, the public prosecutor might show that the 
prisoner passed other false bills not laid in the 
indictment, to establish the scienter. (See Peleg 


Smith’s case, ante p. 49.) Thercason on which 
this rule is founded, equally applies to this case, 
and the evidence offered is admissable. 

' Charlotte Gier, about sixteen years of age, 
the daughter of the defendant, was called as a 
witness on behalf of the prosecution. 

By the Court. This is an extreme case ; and 
althouch we cannot say the witness must not be 
sworn to testify against her mother, we do think 
the practice of bringing children into this court, 
as witnesses against their parents,is iranght with 
much evil. It isunnmatural and shocking tothe 
feelings—we can only say that we wish it could 
be otherwise. 

It appeared by her testimony that William 
Jarvis, her brother above named, brought the 
goods to ber mother, who received them and 
concealed a part in the celiar; and that about 
the time Brown came in search of the goods, 
her mother threatened, that ?f'she confessed any 
thing, she would murder her. Shortly after, she 
left her mother’s house and went to live at the 
house of Brown, the prosecutor, where she then 
resiied. It appeared by other evidence that 
some of the stolen articles were found in the 
bed-room in which Charlotte slept. 





The defendant’s counsel called a great num- 
ber of witnesses, who concurred in showing the 
character of the daughter infamous. They 
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proved that she was not only a great liar but a 
thief; and that she was not entitled to belie 
under oath. They further showed the gene;a| 
character of the mother, for honesty, good, ang 
that she had frequently chastised her daughter 
for stealing. 

William Jarvis, the brother, was then called 
as a witness on behalf of the defendant, to prove 
his sister perjured. The court expressed , 
marked repugnance to this testimony, for the 
reason assigned when the testimony of the 
daughter was offered. 

On being sworn, this lad stated that he neye, 
took an article of the goods, stolen from the 
store. While in the store, his sister came once 
to see him, and came within the counter and 
looked at some goods. She had at different 
times tried to persuade him to steal goods from 
the store, which he refused to do. It clearly 
appeared, however, even by the boy’s own sto- 
ry, fortified by strong circumstances which fur- 
ther appeared on the trial, that had she stolen 
the goods, he knew, or ought to have known it. 
He was in the store during her continuance; 
the piece of ribbon before mentioned, was cut 
in a.peculiar manner from a roll of ribbon pro- 
duced on the trial, and the cut precisely coin- 
cided when the pieces were brought together. 
The ribbon was laid in the store, within a door 
with window lights, which door, from its situa- 
tion, could not well be opened without the 
knowledge of one who attended the store. 

In short, the whole complexion of the case 
was dari on the side of son and daughter ; ez- 
tremely doubiful on that of the mother. 

His honor the mayor charged the jury, that 
whatever might be their suspicions of the de- 
fendant’s guilt, arising from the circumstance 
of her claiming a part of the goods, there was 
no evidence to show that she received them, 
except the testimony of the daughter which 
ought to be utterly discarded. 

His honor, after recapitulating, and comment- 
ing on, the facts and circumstances of the case, 
concluded, by expressing a decided conviction, 
that it would be the safest course to acquit the 
defendant. The jury pronounced her not guilty. 


James Karr, duriug the last term, was indict- 
ed, tried, found guilty, and sentenced by the 
court to imprisonment in bridewell, for one 
year, for an assault and battery, committed un- 
der peculiar circumstances of brutality, on Eli- 
zabeth Karr his wife. , 

She appeared in court, as a witness on behali 
of the prosecution ; not in that fictitious drapery 
of suffering displayed by the novelist, but in 
all the dignity of real distress. Her weak tot- 
tering limbs, scarce sustained a feeble frame 


| bowed down with sorrow, and her pale emaci- 


ated countenance, her weak tremulous voice— 
nay, her whole appearance, strongly manifest- 
ed that she had drank deep of the bitter cup ot 
affliction. 
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She told the court and jury, that she had been | 
ynarried twelve years, and had four children, 
whom she had made every exertion to support | 
with her earnings as a tayloress. For several | 
years, their father had done nothing for their 
support, but, on the contrary, had taken from 
the family her hard earnings, and expended the 
same in liquor; and that he was addicted to 
ihe most excessive intoxication. He had often 
beaten and abused her in the most scandalous | 
manner. 

Among other acts of cruelty, at a particular 
time which she mentioned, when she was in a 
very low state of health, without the least pro- 
vocation, he struck and beat her severely, and | 
kicked her in the breast ; since which time, she | 
has not been well, and she expressed her fears | 
that she should never regain her health, and | 
be able to support her children. 

The court, in pronouncing sentence, expati- 
ated on the enormity of his conduct, which he 
heard with apparent indifference. 








Elizabeth Trenor was indicted for an assault 
and battery, committed on Owen Trenor. 

It appeared from the evidence of Owen, that 
about three months ago, he lived with Eliza- 
beth his wife and their family, consisting of 
four young children. By reason of divers ma- 
trimonial jangles, as we had a right to infer, 
they mutually.agreed to separate ; and Owen, 
who is a baker, had removed to Corlaer’s Hook, 
to carry on his business. Elizabeth, as she al- 
lered, had sent $3.50 to the bake-house to pur- 
chase a barrel of flour, which was of that price. 
The money (whatever was the amount) came into 
the hands of one of Owen’s journecymen ; and the 
result was, that Owen refused to let the flour 
go, on the ground that she had not sent enough 
within $0.50. He alleged that she had only 
sent $8. She went to Owen’s bake-house for 
the money, and he refused to return her more 
than $8. A quarrel ensued, the event of which 
was, that Elizabeth cast a stone with such vio- 
lence against Owen’s head that it liked (asa 
Yankee would say) to have knocked him down. 

Whereupon Owen waxed wroth; and from a 
stoop on high, whereon he was perched when 
the stone was cast, flew down to seize his prey 
in his talons. Elizabeth fled—he pursued—And 
as when a pigeon-hawk, watching froma stately 
cedar, espies a cooing dove with her tender 
mate telling her tale of love, which borne on 
the wing of zephyr, reverberates through the 
grove, he suddenly cuts the air, and descends to 
seize his feeble prey—she flies with trembling 
wing—or, as when a timorous doe, on the 
rugged hills of Chenango, pursued by four and 
two-legged blood-hounds, leaps, and flies, and 
winds along the silent glen, and seeks the in- 
inost recesses of the forest to avoid her relent- 
less pursuers ; responsive echo, from the moun- 
iain-side, bears the horrid yells through éhe 
plains of pine bclow—or, as when, in the days 
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of Moses, he who had shed blood flew to one of 
the.cities of refuge, to escape the pursuer— 
even so did Owen pursue, even so did Elizabeth 
fly, and seck refuge in the—market. There, 
even there, she sought security, and not in vain. 

Not being able to take vengeance on a wo- 
man at that time, he—did not tell us what he 
did, but imagination will fill the chasm 

(Owen, shaking and rubbing his sore pate in 


| great wrath) 


i 


| 
' 


| 


“Ah! well shall” you * remember, 
“ With bitter sighs” tus “* day.” 


(Elizabeth, laughing) 


“ Why Owen didst thou leave me?” 
With me why don't you stay ? 

Some of the above, we grant, is dehors the 
record, but we will now proceed to matters of 
fact. 

* For not in Fancy’s maze we wander long,” 

‘* But stoop to truth” in the full tide of song. 

Wilson >and Price raised an objection to the 
evidence of the husband against the wife. They 
contended that the admission of the testimony 
of the wife against her husband was an excep- 
tion to the general rule; the reason of which 
exception was, that the wife was the ‘‘ weaker 
vessel’’ and subject to the abuse of the husband. 
But the rule was not, and cught not to be, re- 
ciprocal, because the reason ceased in a case 
where the husband was the prosecutor. The 
counsel knew of no adjudged case in favor of 
the admission of such testimony. They doubt- 





ed whether such a case could be found in the 
| books. 
They also offered to show, that the general 
| conduct of Owen towards Elizabetlwhile they 
| lived together, had been brutal, and that he had 
frequently beaten her with cow-skins and horse- 
whips. 
| Four children, the offspring of this happy 
| pair, were exhibited in full view of the court 
| and jury, as dramatis persone in the play; and 
| it appeared that Elizabeth supported them. Thc 
| husband said, however, that she retained the 
| children against his will. 
By the Court. ‘The rule, that the husband 
and wife shall not give evidence for or against 
cach other, applies to civil cases; the reason of 


|| which is that domestic peace may be preserved 


inviolate.* But there is an exception to this 
rule in criminal prosecutions, the reason of 
which exception is not, we apprehend, because 
the one is weaker or stronger than the other, 
but because there is a necessity of preserving 
the peace, which it would be impossible to do, 
should the testimony of that person, on whom 
an outrage had been committed, be excluded. 





** And they shall be one flesh.” Genesis, chap. 
ii. 24th verse. ‘ Nemo in propria causa testis esse de- 
bet”—“ Nemo tenetur se ipsum accusare.” No man 
should be a witness for himsel/—No man 1s bound to ae- 
cuse himself. Law maxims. 1 Black. Com. 443, 441! 








|; Do you want better authority >— Rep, 
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The wife has, therefore, uniformly been admit- 
ted against the husband, where a personal imju- 

has been commiited on her. There is no 
reason why the rule, as between the sexes, 
should not be reciprocal. 

The evidence offered on behalf of the defend- 
ant is clearly inadmissible; but if the facts sta- 
ted by the defendant’s counsel, relative to the 
brutality of the husband, are laid before the 
court by her affidavit, we do not hesitate to say, 
that should the jury find her guilty, which we 
think it will be their duty to do, should they 
believe the testimony, her punishment will re- 
ceive from the court great mitigation. 

At the same time we do say, that we think 
that this prosecution ought never to have been 
brought before this court. 

She was found guilty by the jury, and fined 
six cents by the court. 


—— -—---- 


MARY HAGERTY, SARAH KELLY & 
ELIZA THURSTON’S CASES. 
Where either a married ora single man is robbed of his 


property at a house of ill fame, the least he can say is 
the better; by prosecuting the thief he publishes his 


own infamy and renders himself ridiculous. 

Mary Hagerty was indicted, tried and found 
guilty of Grand Larceny, in stealing a double 
cased silver watch, of the value of $20, the 
property of Benjamin Hoghland. 

The prosecutor, a married man in this city, 
on the night of the thirteenth day of June last, 


between the hours of eleven and two o’clock, 
was in a house of ill fame in Market-street, 
which he called an eating-house, and called for 
something to eat and drink, and fell asleep in his 
chair. While in this situation he had the watch 
and about five dollars in money taken from his 
pocket. 

It appeared that the prisoner was in the house 
at the time, and one of the watchmen being 
called, she was apprehended. She first deni- 
ed any knowledge of the watch; but when 
about being carried to Bridewell, gave informa- 
tion, that it was concealed under the floor, alle- 
ging, that another woman had given it to her, 
telling her that she obtained it from her hus- 
band. The guilt of the prisoner was clear; 
that of the prosecutor not less so. Hopping 
and White (see ante, p. 6 and 50) were country- 
men, ignorant, perliaps, of the city; but no 
excuse can be made by an inhabitant of this 
city, and the head of a family, even for going 
into an eating-house of this description at un- 
seasonable hours, uuless he is unable to get 
supper at home. 


Sarah Kelly and Eliza Thurston, two of the 
blooming Helens of Corlaer’s Hook, were in- 
dicted for stealing a pocket-book containing 
$150, the property of Jeremiah Chadwick. 

Though sullied and dishonored, they appear- 
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even honesty excepted, to greater adya 
than their accuser. 

About a fortnight before the trial, on the Sq). 
bath, he went on a visit to that part of the ¢ 
and was with the prisoners, and while asleep 
and in a state of intoxication, (according to his 
own account) lost the money. He was so much 
imtoxicated that he did not know whether he 
had the pocket-book at the time he laid down oy 
not. Witnesses were produced on behalf of 
the prisoners, who proceeded far in establish. 
ing these facts, that the prosecutor had the pre. 
ceding night delivered to one of these damsel]; 
his pocket-book with the contents; and that 
while he was in the situation above described. 
the money was used in common between them 
with the consent of the prosecutor. 

After a pertinent speech from N. B. Graham, 
counsel for the prisoners, and the charge of the 
court, the prisoners were immediately acquit- 
ted. 

Mary Hagerty was sentenced to the state. 


prison for three years. 
eae 
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(RAPE—BURGLARY. 
TERRY SCANDLIN & JOHN ANDER- 
SON 

Were indicted, tried, found guilty and sep. 
tenced to state-prison for life. Scandlin, a bold, 
hardened wretch, apparently twenty-five years 
of age, for a rape committed on a married lady 
sixty-one years of age, residing in the ninth 
ward of this city. 

On the 28th of June, at about dusls, the pri- 
soner came to the house of the lady, whose hus- 
band was absent, and no person else about home. 
The house stood at some distance from the road 
and the old gentleman and lady had been in the 
habit of keeping a house of entertainment. 
The prisoner brought a trunk and asked for 
lodgings, and the old lady went in a room above, 
where she designed the prisoner should lodge, 
to shut the windows. The prisoner, unper- 
ceived by her, followed after, and immediately 
laid violent hands on her; and notwithstanding 
her screams for assistance, and every effort she 
could make to prevent him, he succeeded in 
accomplishing his purpose. He then left the 
chamber precipitately, took his trunk, and was 

about making out of the yard just as the old 
gentleman was returning in his waggon. On 
receiving intelligence of the prisoner’s conduct 
from the lady, who followed the prisoner, the 
old gentleman seized him, and after a violent 
struggle, wherein tle prisoner attempted to 
'choke the old man, he succeeded, at length, 
with the assistance of others who happened to 
pass along, in securing the prisoner. Marks 
of violence on the arms and breast of the lady, 
in her endeavors to avoid the outrage by cling- 
ing to an upright post in the chamber, were 
| pmoved, and not 2 doubt remained of the guilt 





ed on the trial, in every. point of view, not }{ of the prisoner. 
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He was defended with great ability by his 
counsel, Mr. Price ; but as this, from its nature, 
isacrime of peculiar delicacy, we present the 
circumstances in a general point of view to the 

ublic, and avoid a minute detailof facts. 

This offence speaks for itself, as the court 
observed in pronouncing sentence. 





John Anderson, a slave, was indicted for a 
yurglary, committed by entering the house of 
a Mr. Kennedy on the night of the 29th day of 
June last, and stealing from the store about 
sixteen dollars in silver coin and corporation 
pills. ‘The prisoner broke one of the cellar 
windows; and, after entering, made his way 
into the store above. The burglary was clear- 
jy proved; and in his examination before the 
police, he confessed the same. 





— 


(FORGERY.) 
BARTRAM GALBRANT’S CASE. 


RopMAN, Counsel for the prosecution. 
Hawkins, Counsel for the prisoner. 

Where a man, on his arrest by the officers of the police, 
attempts to conceal or destroy a counterfeit bank bill 
which he has in his possession, and refuses to give 
any account of himself, or to tell his name, and after- 
wards there is found in his portmanteau, between five 
and six thousand dollars in counterfeit bills on different 
banks in the United States, on the traverse of an indict- 
ment against him, for having in his possession forged or 
counterfeit bank bills with an intention to utter or pass 
the same, knowing them to be counterfeit, the above 
circumstances are proper evidence to be left to the 
jury to show such intention. 

it'seems that in sach a case, even had it appeared, or 
should the jury believe, that the prisoner was a whole- 
sale dealer in counterfeit bills and intended to sell them 
as such, he is not the less guilty under that section of 
the statute on which the indictment is founded.* 


The prisoner, during the last term, was in- 
dicted under the ninth section of the act, enti- 
iled “* An act to prevent forgery and counter- 
feiting,”’ for having in his possession, with an 
intention of uttering and passing the same, 
three $5 and two $10, counterfeit bills on the 
Bank of New-York, two $10 bills on the Me- 
chanics’ Bank, one $1.50 bill on the State 
Bank of New-York, two $10 bills on the Balti- 
more Bank, three $5 bills on the Bank of Dela- 
ware, three $3 on the Bank of Wilmington, 
three $5 bills on the Farmers’ and Mechanics’ 
Bank in Philadelphia, and two $3, and two $5 
bills on the New-Brunswick Bank, and three 
$5 bills on the Bank of North America. 

It appeared that on the eighth day of May 





*“ That ifany person shall have in his possession, or 
receive from any other person, any forged or counterfeii 
promissory note for the payment of money, with inten- 
hon to utter or pass the same, or to permit, cause or pro- 
cure the same to be uttered or passed, with intention to 
defraud any person or body politic or corporate whatso- 
ever, knowing the same to be forged, etc. being convicted, 
etc. shall be deemed guilty of felony.” (1 Vol. N. R. L. 
p- 406, sec. 9th.) 


last, at about 12 o’clock at night, Jacob Hays, 
with several other police officers, came sudden- 
ly upon the prisoner in Henry-street, in thiscity, 
and when about arresting him, the prisoner sud- 
denly put some paper in his mouth, which one 
of the officers heard crumple in his hand like a 
new bank bill. He was thrown immediately on 
the pavement, and the officers choked him and 
forced out of his mouth a quid of tolacco, which 
was then found, and on securing him, and soon 
after, with a light, examining the place where 
his head lay on the pavement, they found one of 
the above-mentioned bills of $5 on the Bank 
of New-York rolled upgavet and besmeared 
with tobacco juice. The bill was produced on 
the trial, attached to the written examination. 
He made some considerable resistance when ar- 
rested, and refused to tell his name or to give 
any account of himself. The officers searched 
him and found about $40 in good money on him, 
and a small key attached to a watch chain, 
which key suited a pair of portmanteaus here- 
after mentioned belonging to the prisoner. 

After the arrest, the officers went on board 
the sloop Lady Madison, capt. Joshua Parker, 
from Albany, and found in a portmanteau be- 
longing to the prisoner, between 5 and $6000 
in counterfeit bills on the different banks, and 
of the denominations aforesaid. These bills 
were packed up very close, and lay beneath 
some dirty clothes. The bills were produced 
.on the trial, and were executed in a superior 
style. They were, to use the words of the pri- 
/soner’s counsel, truly Merino; and without 
the strictest scrutiny, even good judges were 
_ liable to be deceived by them. 
The prisoner came on board capt. Parker's 
| sloop at Albany, with his baggage, and after 
| his arrival in this city requested the captain 
to permit him to remain on board. The cap- 
tain gave him permission, and the prisoner did 
not take lodgings elsewhere, until his arrest. 
He told the captain that he came from the 
southward, which was the only account of the 
prisoner’s residence that appeared on the trial. 

Hawkins contended before the court and 
jury that the prisoner ought to be acquitted on 
two grounds: 1. The circumstances in the case 
were not sufficient to show that it was his inten- 
tion to pass these bills. It did not appear that 
he offered to exchange or pass any money of 
the description laid in the indictment, and with- 
out that circumstance how could the jury ra- 
tionally infer, that he intended to pass the bills ? 
But, 2. The jury must be satisfied that be in- 
tended to utter and pass the bills as cenwine and 
true bills. Should they believe that it was the 
intention of the prisoner to sell or exchange 
these bills not as money bui as goods, according 
to the principles of the law and a decision o: 
this court, the jury would be bound to acquit the 
prisoner. 

He averred, that it was the prevailing prac- 

















tice, among counterfeiters, to sell goods of the 
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description laid in the indictment, at different | 
prices, according to their quality. The quality 
of bills laid in the indictment was denominated 
Merino. Some goods were of a coa‘ss, and 
some of a still coarser quality. There were 
also wi.olesale and retail dealers engaged in this 
traffic. The wholesale dealers did not pretend 
to utter or pass these bills as money, but as goods 
which they may honest/y sell at a higher or low- 
er price, according to the quality and state of 
the market. The retail dealcrs, or those who 
passed and distributed these bills as true, know- 
ing them to be false, came within the provisions 
of the statute ; but ons who sold large quan- 
tities of these bills at a discount as false money 
could not by any possibility, be considered as 
coming within the statute. This had been de- 
cided in a case tried in this court before the 
Recorder, where it appeared that a man had sold 
a counterfeit $10 bill as such, and not as good 
money. The court then directed him to be 
acquitied. 

By the Court. That was a case where a 
man was indicted for passing, as true, a false 
counterfeit bill, knowing it to be false, and the 
evidence was that he passed it asa false bill. 
There the proof did not support the indictment. 

Rodman admitted, that the mere possession 
ef counterfeit bills would not be sufficient to 
establish a felonious intention; but he urged to 
the jury that there were strong circumstances 
in this case inconsistent with the innocence of 
the prisoner. 

1. No honest man would have in his posses- 
sion so large a quantity. 


2. If innocent, why attempt to conceal and |; 


destroy a false bill ? 
3. Why refuse to tell his name or to give 
any account of himself to the police-officers ? 
He contended, that under the indictment it 
was wholly immaterial, whether it was the inten- 
tion of the prisoner to pass these bills as true 
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provisions of the statute on which the indict. 
ment was founded. 

He was found guilty by the jury, and sep. 
tenced to the state-prison for 12 years. 


(FORGERY.) 
THOMAS M‘KEE’S CASE, 

The prisoner, who, from appearance, is , 
raw clownish chap, a fit instrument to answer 
the purposes of greater rogues, was indicted 
tried, and found guilty, during the last term, of 
having in his possession, with an intention of 
passing the same, between 6 and $700 in coun. 
terfeit bills, the principal part of which were 
$50 bills on the Bank of Pennsylvania, date, 
Feb. 28, 1812, and $20 bills on the Bank of 
Norih-America, dated June 19, 1813, all which 
were badly executed. 

Hugh Spence, one of the marshals, first foung 
the prisoner at the grocery of John M‘Kebbop 
at Corlaer’s Hook. He offered M‘Kebbon one 
of the $50 bills laid in the indictment, and 
while he was examining the bill, the prisoner 
snatched a part from his hand, and a part re. 
mained. Afterwards, the marshal seized the 
prisoner near, or under, one of those sand banks 
in the eastern part of the city, where he was 
solitarily engaged in counting this false money 
on his knee. When arrested, he offered the 
marshal different sums in money, until he rose 








and genuine, or to sell them by wholesale as 
«Yering goods. In the lattercase, the mischief | 


was the greater, and the offence would be not i 


the less repugnant to the provisions of the sta- | 
tute. Can it be denied, that if in this case the | 
prisoner had sold to any person these goods as | 
false, that it must have beea with an intention | 
to permit, cause or procure the same to be ut- | 
tered and passed as true, with an intention to | 
defraud, in the words of the act? 

His honor the Mayor charged the jury, that | 
the circumstances of guilt, in this case, detailed | 
in the testimony, were very strong against the | 
prisoner. Should the jury believe that the | 
prisoner had these bills in his possession with | 
an intention of uttering or passing them either | 


as true or fulse bills, it would be their duty in i] 
|| two bills of $100 each on the Mechanics’ Bank 


either case, to find him guilty. {fit was his in- 
tention to pass and utter them as false bills, the 
object and intention was to permit, cause or pro- | 
cure the same to be passed by others to defraud ; | 
and the prisoner would fall within the express 


to $200, if the marshal would let him go; but 
declared, with an oath, he would offer no higher. 
| His guilt was clearly established, and he was 
_ sentenced to the State Prison for seven years. 


| 


JOEL STURDIVANT’S CASE. 


| Ropman, Counsel for the prosecution. 

| Dr. Grauam and Simons, Counsel for the pri- 

soner. 

In a criminal prosecution, after the testimony is closed 

; on both sides, and the counsel on behalf of the prisoner 

| have submitted their remarks to the jury, the public 

| prosecutor will be permitted to introduce material evi- 

| dence, should it appear to the court that such evidence 
is newly discovered, and that he was not previously ap- 
prized of its existence. 

It seems, that at any stage in the prosecution, before the 
jury has retired to deliberate, the prisoner has a rizht 
tointroduce newly discovered evidence ; but in favor 
ot the prosecution, it rests in the discretion of the court, 
who, in the exercise of such discretion, will be careful 
that the rights of the prisoner shall not be theréby pre- 
judiced. 

The greater resemblance there is between counterfeited 

| and true bills, the greater the crime in the counterfeit- 

er, and persons engaged in their circulation. 


The prisoner, a young man of about twenty- 
| four years of age, of a light delicate com- 








| plexion and good external appearance, was 
indicted during the last term, for the forgery 01 


of the city of Philadelphia, dated January 6th, 
| 1815, payable to W. P. Nive—S. Wilcox, 
cashier, and J. Parker, president. In addition 


| to the count for the forgery of these bills, the 
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indictment, in twe subsequent counts, under 
the seventh and ninth sections of the act, charg- 
ed the prisoner with falsely uttering and pass- 
ing the saine, and having them in his possession 
with an intention of uttering and passing the 
same to defraud, &c. 

It appeared in evidence that Russel H. Ne- 
yius, a broker, in this city, who had been engag- 
ed in the business of exchanging and discount- 
ing bills on the different banks previous to the 
twenty-fifth day of May last, had been apprised 
by one of his correspondents that there were 
spurious bills of $100, on the bank above men- 
tioned, in circulation. On that day, the prisoner 
came to his office with the bills laid in the in- 
dictment, and enquiring whether the bills were 

enuine, offered the same for discount. From 
the account he had previously received, Nevius 
knew immediately that they were counterfeit, 
and refused to discount them. The prisoner 
said that he came from Philadelphia, and that 
he obtained the bills eight or ten miles west of 
that place, of a stranger, at an even rate of ex- 
change, for western bills. He did not wish to 
pass them if they were counterfeit. The pri- 
soner said that there was no person in the city 
whom he knew, and that he had an uncle who 
lived in New-Jersey. Afterwards, he said that 
his uncle was in tkis city, and requested Nevius 
tolet him see his uncle; but Nevius refused, 
believing that the uncle was a confederate with 
the prisoner. Nevius requested the prisoner 
to accompany him to the police, without diffi- 
culty, to which he assented, and the prisoner 
did not in his countenance or behaviour discover 
either fear or agitation. 

Nevius deposed, that these bills were so well 
executed, that had he not been previously ap- 
prised that there were false bills on that bank | 
in circulation, he should, without a very par- | 
ticular examination, most probably, have dis- 
counted them. 

Samuel Nevius, a witness on behalf of the 
prosecution, on being sworn, stated that he 
lived but a short distance from, and was weil 
acquainted with, the president and cashier of 
the Mechanics’ Bank in Philadelphia and their 
signature—that the bills laid in the indictment 
were counterfeit, but so well executed that 
very few people could tell the difference. He 
stated that he distinguished these from the 
true bills, first, by the general complexion of the 
whole bill; second, by the signature of the pre- 
sident ; third, by the vignette, or flourished edg- 
ing round the bill, which was a little larger in 
the false than in the true bill; fourthly, the 
false bill was of a darker texture than the other, 
_ the engraving was better than in the true 

ill. 

By the written examination of the prisoner, 
which was very lengthy, it appeared that he 
bad lived with one Stephen Sturdivant, a rela- 
ion, in the situation of clerk in a grocery, a 
short time previous to his coming to this city. | 
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At the time of his arrest, he was on his way te 
Hudson, to see a relation by the name of Stur- 
divant, in that city. He obtained three bills 
of $100 each, at an even raie of exchange 
for western bills (two of which were laid in the 
indictment,) of a strange man, about 9 miles 
west of Philadelphia. At the time he received 
them, one Joseph White, a sportsman or gam- 
bler with whom the prisoner was acquainted, 
was inhis company. Since he had been in this 
city, he had put up at Washington Hall with 
one John Sturdivant, an uncle, who resided 
when at home in the state of New-Jersey. Be- 
fore his arrest, he had passed one of the $100 
bills to a storekeeper in this city, in part pay- 
ment for goods. —It was proved during the trial, 
that western bills were considerably below Phi- 
ladelphia bills, in the rate of exchange. 

Simons, on behalf ef the prisoner, had submit- 
ted his remarks to the court and jury, when 
John Hart, one of the high constables of Phils 
delphia, made his appearayce in court, and 
Rodman applied to the court that he might be 
admitted as a witness, inasmuch as his testime- 
ny was material, and the public prosecutor had 
but just been apprised either that he was here 
or that his testimony would be material. 

Dr. Graham and Simons, contra. 

By the Court. At any stage of the cause be- 
fore the jury has retired, the prisoner has a right 
to introduce new and additional testimony ; but 
this is not a matter of right on behalf of the 
prosecution, but resis in the sound discretion 
of the court. In this case the prisoner has in- 
troduced no evidence, and, by the introduction 
of additional testimony, his rights cannot be 
prejudiced. He will have liberty to rebut this 
by other evidence, and his counsel will be in- 
dulged in any further comments on the testi- 
mony. Let the witness be svorn. 

By the testimony of Hart it appears tin 
consequence of information derived from Jacob 
Hays, high constable of New-York, the police 
oflicers of Philadelphia, in company with Par 
ker, the president of the Mechanics’ Benlr in 
Philadelphia, went to the house of Stephen 
Sturdivant, who keeps a grocery on the corner 
of Tarmamany and Fourth streets. in that city, 


“i, t] 


and arrested Stephen, who gave such informa- 
tion, that there were found buried in th« cellar 


of the building occupied by him, divers plates 
and instruments of forgery and enero.ine, 
among which was the plate ior printing the bills 
laid in the indictment. ‘They also found buried 
$18,900 in $100 bills of the description contain. 
ed in the indictment. Hart further stated, that 
Stephen Sturdivant was a young maa about 
twenty-five years of age, that he had frequently 
seen the prisoner, and that at the time Stephen 
was arrested, Joseph White, above named, ei- 
ther offered or became his bail. He further sta- 
ted, that he had understood that one of the tel- 
lers in the bank had discounted one of the false 
bills; aud the bills were so well executed, that 











112 


even Parker, the president of the bank, would 
not affirm in court that they were counterfeit. 

Dr. Graham, on behalf of the prisoner, as- 
sumed the bold ground, that the bills laid in the 
indictment were genuine. The court on that 
subject had the highest evidence the nature of 
the case would admit. The president of the 
bank, whose signature was affixed to bills of the 
description laid in the indictment, would not af- 
firm that the bills said to be false were counter- 
feit. If he would not, what other mortal dare ? 
The counsel would be glad to take all his fees 
in these bills pretended to be false: he would 
bring his action, and on the strength of the tes- 
timony on behalf of the prosecution, would re- 
cover the amount from the bank in Philadel- 
phia. Atany rate, it was strongly urged by 
the counsel for the prisoner, that no connexion 
had been established between the prisoner and 
his relation residing in Philadelphia, except 
that the prisoner was a clerk in his grocery. 
The bills were so ingeniously executed, that 
even the best judges were liable to be deceiv- 
ed; and no testimony had been produced to 
show that the prisoner knew the bills to be coun- 
terfeit. 

Rodman insisted, that independent of the con- 
nexion established between the prisoner and a 
gang of counterfeiters in Philadelphia, the cir- 
cumstances of guilt in the case, were strong 
and conclusive. 

The account which the prisoner gave of him- 
self, or of the manner in which he obtained the 
bills, was inconsistent and unsatisfactory.— 
When first arrested, he denied there was any 





person in the city whom he knew, and next ad- 
mitted that his uncle was here. He obtained | 
the notes of a strange man near Philadelphia, | 
at an even rate of exchange, for western bills. | 
At the time he received these bills, he was in | 
company with Stephen White, a gambler. Is | 
it probable that a stranger would have exchang- | 
ed 300 dollars for western bills at an even rate? | 
Andeven had this been the case, why is not | 
Stephen White introduced as a witness? Above | 
all, had the prisoner been innocent, why is he | 
at this time destitute of, and abandoned by, his | 
friends? But the counsel contended that the | 
connexion established between the prisoner | 
and the gang in Philadelphia, when combined | 
with the strong circumstances of guilt to which 
the counsel had adverted, were, in his mind, ir- 
resistible. The prisoner lived at the very house | 
in which the plates for counterfeiting, and a. 
Jarge quantity of bills, had been found buried. 
He was a clerk to his uncle Stephen; and the 
very man whom the prisoner states, in his ex- | 
amination, was present when he obtained the | 
bills laid in the indictment, became bail for his 
uncle when arrested on a similar charge. 

His Honor the mayor charged the jury, tha. 
the present case was more important than the 
generality of cases of this description, travers- 


edin this court. It appeared that tne bills laid 
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in the indictment were very ingeniously exe. 
cuted; the greater danger, therefore, might be 
apprehended from their currency. In this case 
it was incumbenton the prosecution to establis), 
three things satisfactorily : 

1. That the bills were forged. 

2. That they were in his possession, he hay. 
ing an intention to pass them. 

3. That the prisoner knew the bills wer, 
counterfeit. 

The second point is sufficiently established, 
With regard to the first point, three witnesses, 
Russel H. Nevius, Samuel Nevius, and Joby 
Hart, have proved them to be counterfeit; ang 
although the bills were so ingeniously execut- 
ed, and so nearly resembled the true bills, that 
the president of the bank would not affirm they 
were false, still, if they were in fact false, jt 
does not render the offence of counterfeiting. 
or being engaged in their circulation, the less 
reprehensible. But, gentlemen, a case of this 
nature will require the greater scrutiny from 
the jury. This questiou rests with you for de- 
cision. The third is the most important point 
of inquiry—did he know these bills to be spu- 
rious? This question, as in most others relating 
to the knowledge of a man, depends on the 
whole circumstances of the case in connexion. 
Here his honor recurred to the written exami- 
nation of the prisoner, and to the testimony, on 
which he commented ; and concluded by charg- 
ing the jury, that if they believed that the bills 
were false, and that the prisoner knew them to 
be such, it would be their duty to find him 
guilty. He was acquitted by the jury, butim- 
mediately apprehended and detained by the po- 
lice as a fugitive from justice from the state 0: 
Pennsylvania. 


ROSWELL C. MOORE’S CASE. 


The mischief of passing false money to a person of ill fame 
is as great as passing the same to the most respectable 
person. 


The prisoner was indicted, tried, and found 
guilty, of passing and having in possession, with 
an intention of passing, four $5 bills of the 
Bank of New-York. 

It appeared, that on orabout the 18th of June 
last, the prisoner, who came down the North 
River in a sloop commanded by Isaac Storm, 
went to a house of ill fame in Lombardy-street, 
and made a present to two girls of two $5 bills 
not laid in the indictment. He then went to 2 
house of the same description in Henry-strect, 
and passed one of the false bills to the landlady 
for a bottle of porter. The bills were loose 10 
his pocket. She ascertained that the bill was 
bad, and called on him for other money ; but he 
said he had no other kind. He called fora bed, 
and told his landlady if she would use him well, 
she should have many of these bills; and cau- 
tioned her not to let any person rob him. He 
was much intoxicated; and as soon as he hed 
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setired to rest, Delilah went for Hays, one of 
the lords of the Philistines, who came abou: 
twelve at night, and seized this Sampson, and 
carried him to the police 

He was sentenced to the state-prison seven 

ears. 

. The Court observed, in pronouncing sen- 
tence, that although the persons to whom these 
pills were passed, from their character, were 
not entitled to much consideration, yet the mis- 
chief of passing false money to such, was as 
great, as if passed to the most respectable per- 
sons in the community. 








(GRAND LARCENY.) 
WILLIAM PENNY’S CASE. 


Where the several goods of G. and S. are stolen, and by 
the thief mingled together so that they cannot be distin- 
guished, and S. prosecutes the thief to conviction, he 
is entitled toa full restoration, should there not remain 
asmuch of the property of G, as was stolen from him. 
William Penny, a black servant, in the board- 

ing-house of Joseph Graham, (No. 87 Pearl- 

street) during the last term, was indicted, tried, 
and found guilty of grand larceny, in breaking 
open, and stealing from the trunk of George 

Selden, one of Mr. Graham’s boarders, nineteen 

Spanish milled dollars. It appeared, that on 

charging the prisoner with the theft, he volunta- 

rily confessed it, and restored to Mr. Graham 
about $130 in gold and silver coin. Mr. Gra- 
ham had before that time missed a bag contain- 
ing about $120 in gold and silver coin, and 
among that restored by the prisoner, there were 
some gold pieces which were recognized by 

Selden. The Court directed that the $19 

should be given up, by the police, to Selden, 

and the residue to Graham; observing, that 

Selden having prosecuted the thief to convic- 

tion, was entitled toa full restoration. 

He was sentenced to three years in State 

Prison. 

a eel 


(GRAND AND PETIT LARCENY—ASSAULT AND 
RBATTERY—PICKING OF POCKETS.) 
Here—“ every tub must stand on its own bottom.” 

Yankee adage. 

PETER KETTLETAS, BENJAMIN SPILS- 

BURY, MARCUS TULLY, & GEORGE 
LINGAN’S CASES. 


RopMAN, Counsel for these four several Prose- 

cutions. 

The more respectable the friends of a thief may be, the 
more enormous his crime. 

All thieves (in an = grade) are =. 

Profligate foreigners should be made to know, that they 
cannot assume the liberty, even in a land of liberty, of 
committing crimes. 

Peter Kettletas, during the term of April last, 
was indicted for grand larceny in stealing trea- 
sury notes to the amount of three thousand four 
hundred dollars, and four pieces of gold coins 
commonly called doubleons, the property of 
William Goelet Bucknor. We did not, at any 
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| time, see him in court, and understand he was 
{ not publicly arraigned; but we did see and the 
people have aright and ought to see, the Record. 
It is their property. He pleaded guilty. 

The indictment and examination taken at 
the police show, that Bucknor, a broker living 
in Greenwich-street, had the treasury notes and 
money laid in the indictment in a chest, which 
was not locked, within his office. On the eighth 
day of April last the prisoner stole the same, 
and, in a short time afterwards, was found and 
the whole was taken out of his possession. He 
had changed some of the gold. By his confes- 
sion it appears, that he “ did not know what in- 
duced him to commit the felony !”’ Had he read 
the Bible, and remembered what he read there, 
he would not have been at a loss on this subject ; 
and we much doubt, whether he would ever 
have committed the crime. 

** Watch and pray, lest ye enter into tempt- 
ation.”’ 

‘** Lead us not into temptation, but deliver us 
from evil.” 

These passages, with many others in that sa- 
cred volume, show that there is an evil power 
or principle, opposed to the good, permitted to 
tempt mankind and lead them astray from the 
paths of rectitude. They showclearly, that it 
is our duty to pray fervently to the Father of 
light, not to withdraw his Holy Spirit from us, 

This young man, if we are correctly inform- 
ed, had every inducement, which could operate 
on an ingenuous mind, to deter him from enga- 
ging in the business which he undertook. He 
had respectable friends. ‘This circumstance, we 
allow, should prompt the feeling mind to com- 
miserate their misfortune; but to Aim, it fur- 
nishes no excuse, no palliation ; but, on the con- 
trary, enhances his crime. What! shall it be 
said, because a man, in addition to his other 
horrible crimes, has done all in his power to en- 
tail disgrace on worthy and respectable friends, 
that he is less a felon? Because, from an ele- 
vated situation, he has voluntarily degraded him- 
self to the rank of a common negro-malefactor, 
who had ignorance, poverty and starvation, per- 
haps, to allege in extenuation of his crime— 
shall he, the white, delicate, soft-handed thief, 
who was, or ought to have been, taught better, 
not be amenable, at least, to an equal punish- 
ment? 

We have heard an expression which has be- 
come almost proverbial; and we have heard 
it with much regret, because we had been 
taught to regard, with a reverence bordering 
on adoration, the divine institutions derived 
from Alfred. When a rich malefactor, perhaps 
by some defect in the indictment, has escaped 
from justice, we have been told by people unac- 
quainted with law—* /t was nothing but his mo- 
ney saved kim!”’ An idea disgraceful to the 
equal and exact administration of justice in any, 
and especially in a country professing to be un- 
der a government eflaws. We de say, that, for 


- 
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the honor of jurisprudence, such an idea should 
be exploded ; and we are confident, that in say- 
ing this, we speak the language of an Ameri- 
can citizen—a language which we hope will 
enter the ears of legislators, of judges, of go- 
vernors. 

We meddle not with, we express no opinion 
concerning politics : it is foreign to our business; 
but, when speaking of the public administration 
of justice, our opinion, our language shall ever 
be decided. We do profess ourselves at open 
war with aristocracy ; and we shall as inflexibly 
adhere to the maxim, that all thieves are equal, 
as the murderers of Lewis the XVI. did to that 
which is similar but less true. 

Among criminals, the most iI! vue we 
have yet seen in the hall are Goldsiy, .nd Stew- 
art and Van Orden ;-and wften a Witchell, a 
K ettletas, or a Lingan pass in review before us, 
tarnished with equal crimes; crimes perpetra- 
ted without motive and against the clearest light 
of knowledge, they ought, they shall be held 
up as beacons, to warn the young and unwary 
mariner on the ocear of life to avoid the gulf 
of ruin. There is no reason why they should 
stand on better ground than the others. In the 
language of algebra, these last named culprits 
have themselves drawn the = between them- 
selves and the meanest and the most abandon- 
ed of mankind. This equation was sought and 
chosen by them; and in every transposition 
which can be made, unless mathematics lie, or 
the moral sense becomes extinct, the sign of 
equality will everstand with the plus on their 
side of THE EQUATION. 

It is the business of the Recorder, so to ma- 
nage such equations, that the measure of the 
guilt of such men shail not remain the unknown 
quantity. 


Benjamin Spilsbury, according to his own 
story, is an Englishman having respectable con- 
nexions in London; and though, in a fit of 
drunkenness, he had been a little uncivil, he ne- 
ver wasa thief.” During the term of June he was 
indicted, tried and found guilty on three indict- 
ments—for petit larceny, in stealing a prayer- 
book from a church in this city, for an assault 
and battery committed onan elderly lady, and 
for the same offence committed on Henry Lre- 
land, junior. 

We know not the circumstances relating to 
the petit larceny, except by the confession of 
the prisoner who said that he did it while drunk. 
The lady on whom he committed the assault 
and battery said, that one evening as she was 
walking peaceably along the street, the prison- 
er, in a rude and insolent manner, tried to in- 
troduce some conversation with hergand while 
she was trying to avoid him, he assaulted and 
kicked her. 

Ireland stated, that about the last of May, at 
about ten o'clock in the evening, as he was 
walking with a young lady in Greenwich-street, 
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he was stopped by the prisoner, who, preteng. 
ing to be drunk, staggered against him and ep. 
quired if he wasa Frenchman. The prisone; 
stood before Ireland and his companion, and as 
they endeavored to pass him on the pavement 
he sheered from side to side to prevent their 
passing, and at length seized Ireland by the 
shoulder, as if he wished to force a conversa. 
tion, which the other was anxious to avoid. 

The young lady, while her companion was 
endeavoring to extricate himself from the pri. 
soner, came on the opposite side of the street. 
and was soon rejoined by Ireland, who was {0}. 
lowed by the prisoner, who commenced an as. 
sault on the young lady. Ireland, turning round, 
received a violent blow in the face from the 
prisoner. The watch was called and he was 
secured ; and, notwithstanding his pretence; 
of drunkenness, had no such appearance when 
arrested. 

This fellow, with the most hardened assurance, 
told the court, that in this country it was only 
necessary to complain to the police, and any 
man might be deprived of his “iberty. Yes, 
this wretch, with impudence itself stamped on 
every lineament of his countenance, made the 
most insulting speech that we ever recollect to 
have heard in a court—he complained of our 
laws, while he stood convicted of three offences, 
either of which in his own country, would have 
subjected him to thrice the punishment inflicted 
on him for the whole. 

He was sentenced to Bridewell for six months. 


Marcus Tully is also a young Englishman, 
whether of respectable connexions or not, he did 
not stay long enough in the prisoner’s box to in- 
_form us. During the term of June, he pleaded 
guilty to an indictment for petit larceny in steal- 
ing a pocket-book of the value of three shillings, 
the property of Loring Palmer, and hurried 
from the bar, ashamed to stand a public trial. 

Well he might. It appeared by his confession, 
taken in the police, that he lately came from 
England with about $500 in gold and silver, 
and that the day before he stole the pocket- 
book, he lost his purse, containing about $300, 
and at the time of his examination had only 
$11. On the evening of the 12th of June last, 
he went to the theatre in this city, and for the 
purpose of repairing his loss (as we presume) 
cut ihe pocket of Palmer, took out his pocket- 
book, and was about making off with his prize. 
Palmer felt the prisoner at his pocket, and just 
as the thief was quitting the box, seized him— 
publicly seized him, and took out of his posses- 
sion a pocket-book, containing a few papers, 
of no use to any one except the owner ! 


George Lingan, during this term, was indict- 
ed for grand larceny in stealing a pocket-book, 
| containing divers promissory notes, amounting 
| tomore than $100, the property of William Ro- 
_ bertson. 














The prisoner having been brought to the bar, 
the jury and the prosecutor being sworn, and 
the latter being about to give evidence, the 
counsel for the prisoner put this question to 
Robertson—* Is not the prisoner the son of the 
Jate general Lingan ?” 

Robertson. ‘* [have understood so.” 

Counsel. The prisoner now pleads guilty. 

By the Court. We do not think that his be- 
ing the son of general Lingan is much of a pal- 
liation of this offence. 

Counsel, (speaking low to the Reporter) You 
do not publish the name of every criminal 
prought before this court. 

Reporter. The name of such a criminal as 
this, with all the circumstances of his guilt, 
which the Record can furnish, I shall publish. 

Counsel. Why? He has very respectable 
friends. 

Reporter. His offence is therefore the great- 
er; he has not only committed an offence against 
the public, but has abused his friends. The pub- 
lic have a right to know the contents of their 
own records—his friends have no right to com- 

ain. 

On the evening of the 24th day of June last, 
Robertson was sitting in a box in the theatre, 
and the prisoner, with his comrade, sat directly 
in rear. Robertson felt the prisoner at his 
pocket, and sat carelessly, as though he had no 
suspicion. He did this for the purpose of as- 
certaining whether the prisoner intended to 
pick his pocket. In a short time, the prisoner, 
with his comrade, both of whom Robertson 
saw by turning his head cautiously in the box, 
suddenly rose to leave the theaire. Robertson, 
finding that he had been robbed, rose and sud- 
denly reached his hand to seize the thief. The 
prisoner, however, ran out of the theatre, pur- 
sued by Robertson, who cried out, stop thief ! 
and the thief was stopped, and the pocket-book 
taken out of his possession. He had entirely 
cut out the bottom of Robertson’s pocket. 

It appeared, from his examination, that he 
resided in Georgetown, in the District of Co- 
lumbia, and lately came from Stonington, in 
Connecticut, to this city, with about $10. 

The most material fact in the examination is, 
that the prisoner follows no business. Now, if 
general Lingan brought up such astout likely 
looking young man as this prisoner, without 
some regular employment, he did wrong ; and, 
were he alive, would deserve to suffer every 
pang which the conduct of such a son is calcu- 
lated to inspire in the bosom of such a parcut. 

How must a young man, whose mind was not 
utterly depraved, have felt in the situation to 
which Tully and Lingan were reduced at the 
moment of detection ? 

Lingan was sentenced to the state-prison 
three years. 

We understand that Marcus Tully.is to be 
sent out of the country. Let him go, and re- 
member—lIct Lingan, let all pick-pockets re- 

' 
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member, that Satan always does deceive his 
infatuated followers. He holds forth the gilded 
bait to attract, allure and deceive. The mo- 
ment it is touched, the,spell is dissolved—the 
glittering gold becomes dross ; but the poor de- 
luded wretch is caught, and lost and ruined 
forever. Resist, therefore, the first incitements 
to temptation with all your resolution, and 
invoke the Father of Mercies to grant you 
strength. 


JOHN WILLIAMSON’S CASE. 
Ropman, Counsel for the Prosecution. 
Price, Counsel for the Prisoner. 

The identity of bank bills which have been recently 
drawn from the bank, on which the owner has put no 
particular mark, may be confirmed by circumstances ; 
nor is it necessary that positive p of such identity 
should be produced on the traverse of an indictment 
for stealing such bills. 

The prisoner was indicted, tried and found 
guilty of grand larceny, on two several indict- 
ments: the one for stealing $216 dollars in 
bank bills, the property of Abraham M. W ool- 
sey and William W. Woolsey; the other for 
stealing a quantity of sewing silk, of the value 
of $100, belonging to the same persons. 

- It appeared, in evidence, that the prisoner 

was a laborer who had been employed in the 

store of that firm—had been in the habit of 
coming there every morning, and was well ac- 
quainted with the premises. 

On the night of the 27th of June last, some 
person, who had the preceding day remained 
concealed in_the cellar, made an entrance into 
the upper part of the store, by breaking through 
a particular passage, of which a stranger would 
have been ignorant. 

The desk was broken, the money stolen and 
the thief escaped through a door in the back of 
the store. The silk, most probably, was stolen 
at the same time. 

After the money was missed, suspicions were 
fixed on the prisoner ; and the more so, by rea- 
son of his remaining absent from the store. 
Application was made to the police, and the 
principal part of the money was found in his 
possession, who said that he had found it at 
Corlaer’s Hook. He carried the silk to Leon- 
ard Rogers, and offered it for sale, alleging that 
he had brought it from Liverpool. Woolsey 
had advertised the property, and Rogers, see- 
ing the advertisement, returned the silk to the 
owner, who carried the same to the police- 
office. 

Among the money stolen, there were three 
bills, one of $100, one of $50 and another of 
$20, on the Bank of America. John M. Wool- 
sey, a clerk in the store, had drawn these bills 
from the banks at different times, a short time 
previous to the commission of the felony. They ~ 
were putin the same desk which was found 
broken open. He put no particular mark on 


these bills, nor did he examine them with a 
view of fixing their identity: but he believed, 
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from the general complexion of the bills, that 
they were the same found on the prisoner and 
produced on the trial. 

Price, on the traverse of the first mentioned 
indictment, contended that the identity of these 
bills had not been shown. It was impossible, 
from the nature of the subject matter, that they 
should be identified. All new bills issuing from 
the same bank, on which no particular mark 
had been put, could not be distinguished from 
other bills of the same denomination on the 
same bank. He insisted, that without proving 
the identity of the bills, the indictment could 
not be supported. 

Rodman, contra. 

His Honor the mayor, in his charge to the 
jury, adverted to the principle laid down in the 
case of Ferguson et al, (ante, p. 65) as the set- 
tled rule relating to the identity of money or 
goods. He charged them, that in ascertaining 
the identity, they hada right to take all the cir- 
cumstances of the case in connexion, and to 
judge from the whole, whether the bills found on 
the prisoner were the same stolen from the 
store. 

The prisoner was sentenced to the statc- 
prison six years. 





Hewry Lanestarr, al. dic. Joan GREEN, Jo- 
sEPH HEATH AND PETER JOHNSON’S CASES. 
Ropman, Counsel for the several prosecutions. 

In accomplishing one wicked purpose, a man may com- 
mit several enormous crimes. 

Ifa man by falsely representing himself to be in a par- 
ticular situation, obtain thereby money or goods, 
pra such representation he would have been 
unable to obtain, he is guilty of obtaining the money 
or goods by false pretences. 

T apg nree prisoners were indicted, tried and 
found guilty, on three several indictments for 
obtaining goods by false pretences. We class 
these cases under the same head, because the 
decision in each was governed by the same 
principles—the proof in each conclusive. 

On the 13th day of May last, Langstaff pre- 
sented to George Riddle a false and forged or- 
der, in the following words : 

** Sir—Please to let the bearer, John Green, 
have a horse and saddle to do some business for 
me, and oblige your friend—charge it to me. 

“Enos Tourerte. 

*¢ M. Riddle.” 

With this order he called on Tourette, who 
had known Riddle eight or ten years, and told 
him that Riddle wanted the horse a few hours 
only.. Riddle delivered a horse, saddle and bri- 
dle to the prisoner, who rode the same away 
into the state of New-Jersey; and in about a 
month afterwards the property was found and 
reclaimed by the owner. 

The prisoner acknowledged to several per- 
sons, introduced as witnesses on the trial, that 
the order was forged. To endeavour to avoid 
detection, he altered or disguised the horse. 
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The court observed, in pronouncing s6p. 
tence, that it was fortunate for the prisoner 
that the grand jury had, of the three, selecteg 
the less offence of which he had been guilty, 
Had he been indicted for the forgery of the 
order, or the stealing of the horse, he must 
have been found guilty upon the evidence pro. 
duced. 

Joseph Heath, a black, on or about the fifth 
of June last, went to John Davenport, a butch. 
er in Washington market, and represented him- 
self as aservant of Fidele Boisgerard, a French 
gentleman, with whom he had lived in that ca. 
pacity in the year 1814. He told Davenport, 
that his master was lame at home, and wanted 
a pass-book furnished, wherein the articles 
which he should obtain might be entered. The 
book was procured, and articles furnished at 
different times by Davenport, including divers 
sums of money, which the defendant pretended 
his master wanted to pay for articles which Da- 
venport had not on hand. The amount of the 
money and articles furnished was fifty dollars, 

Boisgerard lives at No. 69 Chamber-street, 
but the defendant informed Davenport that his 
master’s place of residence was at No. 321 
Pearl-street: and when about being detected, 
the defendant went with Davenport to the last 
mentioned place, but no such man could be 
found. He then confessed the whole affair. 





Peter Johnson went to the grocery store of Mr. 
Thompson, aud represented to Robert Spencer, 
a clerk, that he lived with William W. Wool- 
sey, of Pearl-street, whose lady had sent him 
for a ham, for which she would pay immediately, 
and requested a bill, which was furnished. It 
appeared by the testimony of Mr. Woolsey, 
that the defendant never lived with him, and 
that his family had not resided within the city 
in seven years. 

Both Davenport and Spencer deposed, that 
they would not have trusted the defendants on 
their own responsibility. 

His Honor the mayor, in his charge to the 
jury, in the last mentioned case, informed them, 
that the case fell within the principle of those 
cases where one man, by falsely personating 
another, obtains credit, which without such per- 
sonating, he would not be able to procure ; and 
that the offence came within the statute. 

Langstaff and Johnson were each sentenced 
three years to the city penitentiary ; Heath to 
the same place eighteen months. 








THE POLICE RIGHT. 
DAVID LEWIS JONES—WITH ABOVE $700 IN 
GOLD AND SILVER IN HIS POCKET ! 
(Vide ante, p. 86.) 
On the 25th day of April last, this same man, 





in company with his brother, Gray Lewis, and 
-another person, having disguised themselves 
, and blacked their faces, entered the house of 























James Hall, of the town of Brockville in Up- 
r Canada. Hall was absent ; and his wife, 
plack man and a small child only were at 
e. 
earid Lewis, the commander in chief, in this 
enterprise, OD entering, required a surrender. 
They presented pistols, and put Mrs. Hall and 
her servant in great fear. Lewis went into the 
ped-room, and broke open an iron chest with 
an axe, and took therefrom 475 eagles and half 
eagles, 107 doubloons, of the value of $15 each, 
and $250 in silver. 

After committing this robbery, they ran pre- 
cipitately to the river St. Lawrence—stole a 
poat—crossed over, and after proceeding some 
distance in the Forty Mile Woods, Lewis divi- 
ded the spoil, but retained the principal part 
himself. 

From this place they proceeded to the turn- 
pike, and travelled together to Johnstown, in 
Montgomery county, where they parted. 

David Lewis had been previously acquainted 
with the situation of Hall; and before proceed- 
ing to the house, they staid at the house of one 
Buck, about two miles from Brockville ; and 
the afternoon the robbery was committed, they 
prepared themselves in the woods, a short dis- 
tance from Hall’s house. 

After the apprehension of Lewis in this city, 
Hall arrived, and made the above facts satisfac- 
torily appear. 
from authentic documents in the police. 

The prisoner was delivered up as a fugitive 
from justice, on an application made by the ex- 
ecutive of Pennsylvania. Thus has the personal 
liberty of a worthy citizen been violated! 





HENRY O’BLENIS’ CASE. 


RopmAn, Counsel for the prosecution. 
Price, Counsel for the prisoner. 


Where in a quarrel, or affray, a man who is a wrong- 
doer from the commencement, makes use of a knife 
or other unlawful weapon, in attacking his adversary, 
he is guilty of an assault and battery with an intent to 
commit murder, if by the common law, or the statute, 


The above account is extracted | 
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it would have been murder had the death of his adver- | 


sary ensued by reason of such an attack. 
To constitute an intent to commit murder, it is not ne- 
cessary to show express malice. 


The prisoner was indicted for an assault and | 
battery, committed on Clement Haines, with an | 


intent to commit murder. The facts in this 
case were shortly these. The prisoner and 
prosecutor, with a number of others, had been 
engaged in fishing in or near this city, and the 
prisoner had decorated his hat with lilac flow- 
ers. A small boy pulled the flowers from his 
hat and threw them away, and the prisoner 
commenced a rough attack on the boy. The 
prosecutor, in a mild manner, remonstrated 
with the prisoner for his abuse of the boy and 
requested him to desist. Whereupon the pri- 
soner commenced a quarrel with the prosecutor 
and struck him. The prosecutor being a more 
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athletic man than the other, in the act of de- 
fending himself, either pushed or knocked his 
antagonist down. The prisoner recovering, 
procured a part of a board and commenced an 
assault on the prosecutor with the board, who 
wrested it from the prisoner, and again threw 
him down, so that he lay at about the distaace 
of eight feet from the prosecutor. The pri- 
soner rose, and retreating a few steps, stripped 
himself and returned to the charge. The iirst 
pass he made was at the ‘hroat of the prosecn- 
tor, who parried the blow; the second pass, 
some sharp pointed instrument, which he held 
in his hand, entered the thiga of the prosecutor 
near the groin and went to the bone. The 
prosecutor then cried out that se was stabbed; 
and Samuel Armstrong who was near, as the 
prisoner turned to retreat, beard: noise like the 
springing of a jack-knife insbuttirg, The pro- 
secutor and Armstrong both swow, that al- 
though they did not see the instrument, they 
believed it to be a knife. 

Price said that he should not atiempt to 
screen his client from the punishmen\ provo- 
ked by the very aggravated assault und battery 
with which he was charged in the second count 
of the indictment; but he did not think the 
evidence would warrant the jury in findiug it to 
have been committed with an intent to murder. 

If in this case death had been the eilect of 
the assault, perhaps the legal presumption 
might have been that the defendant was guilty 
of murder. 

There is no proof of a felonious intention, on 
behalf of the prisoner; but on the contrary, it 
appears that he might have repeated his blows. 

If his intention had been to kill, he had then 
the physical means of acomplishing his object : 
nothing interfered to control his disposition, and 
yet you will be called on to pronpunce the pri- 
soner guilty. Can it be that he intended to do, 
what he might have done and yet did not do? 

Had death ensued, I admit the presumption 
of malice would bave been agairét him. 

But it will be said, that shoul¢ the jury find 
him guilty merely of an assault and battery, 
the court cannot punish him sufficiently. The 


| verdict in a criminal case should ever be form- 
| ed by its causes, not by its consequences, and 


the decision of the jury should be founded sole- 
ly on the evidence produced on the trial. 
Rodman, after adverting to the second sec- 
tion of the “* Act concerning Murder,” (1 vol. 
N. R. L. p. 67 sect. 2) enacting that whoever 
shall stab another, not then having a weapon 
drawn, so that he shall die within six months, 
shall be adjudged guilty of murder, though no 
express malice can be proved, denied the dis- 
tinction which the opposite counsel had endea- 
voured to establish. He argued that it was 
not necessary, in this case, even on the prin- 
ciples of the common law, that the jury should 
be convinced that the prisoner harboured a set- 
tled malignity against his adversary. He laid 
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down this position, which he averred to be the 
settled law on the subject; that where in any 
attack with unlawful weapons, it would have 
deen murder had death ensued, the intent to 
commit murder is implied. 

So in an affray, when a man draws a sword 
and kills his adversary, should it appear that the 
slayer was in the wrong, in every stage of the 
affray, the implication of malice naturally flows 
from his unlawful conduct. To support the 
above position he cited 1 East’s Crown L. p. 
242. 243. 

He further contended, that according to the 
principles of the common law, and by the ex- 
press words of the statute to which he had call- 
ed the attention of the court and jury, in this 
case, had death ensued, the prisoner would have 
beer guilty of murder. The conduct of the 
prisoner, dufing the whole affray, was unjustifi- 
able; he mde an assault on a defenceless man 
not then hiving a weapon drawn, and, by stab- 
bing with an unlawful weapon, inflicted a se- 
vere wound. 

His Honor the mayor charged the jury, that 
the defendant was on trial on two charges: a 
simple assault and battery, and the same offence 
coupled with an intent to commit murder. That 
he had committed an aggravated assault and 
battery, was conceded by his counsel, and the 
principal question for the jury to determine, is 
whether, in this affray, he intended to commit 
murder. 


There is murder in the first and second de- 


gree ; the one, where the killing is the result of 
settled premeditation ; the other, where a party 
commences and continues a quarrel, and in 
every stage thereof is the aggressor and kills 
a man—there malice is implied, and such kill- 
ing is murder So by the statute of our state, if 
ane stabs ancther, not then having a weapon 
drawn, so that he die within six months, such 
stabbing is mirder; nor is it necessary that a 
settled desigr should be proved to constitute 
that crime. 

The established rule of law, applicable to this 
case, undoubtedly is, that in any affray, where 
from the commencement and throughout, one 
of the parties & a wrong doer, and draws an un- 
lawful weapon upon his adversary and inflicts 


a wound, should the jury believe that it was |! 
| another black, and offered it for sale for $12. 


bis intention to Lill, he is guilty of the higher 
charge laid in this indictment. In any case, 
where the homicide would have been murder, 
either on the principles of the common law or 
the statute, there, the attempt to commit such 
homicide, though not consummated, shows the 
mtent to commit murder. 


Testing this case by these principles, it will | 


be the duty of the jury to enquire whether the 
prisoner throughout this whole affair was, or 
was not, manifestly in the wrong, and whether 
the conduct of Haines was justifiable. A cor- 
rect determination on these points depends on 
the testimony. Should the jury believe the testi- 


mony of Haines and Armstrong, the conduct of 
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the prisoner throughout was unlawful ana 
of Haines justifiable. mee Gt 
Upon the whole, should the jury be); 
from all the circumstances in Graig ne 
the prisoner intended to kill Haines, or that had 
death ensued by reason of the wound inflicteg 
such killing would have been murder, it wijj . 
the duty of the jury to find the prisoner guilty 
The jury found him guilty. 
He was sentenced to the City Penitentiary 
eighteen months. 


— _ +o 


SUMMARY. 

Diana Schenck, Mary Seymour, John Lewis 
Peter Wilson, Daniel Watkins and George 
Lamplin, were sentenced tothe City Penitep. 
tiary—the two first for ninety days, the three 
following for one year each, and thie last for ty, 
years, all for petit larceny. 

John Morrell, a poor ignorant wretch, 
was indicted, tried and found guilty of stealins 
a small sloop of the value of $40, the property 
of Henry Ferris. It appeared that he had beep 
in the habit of catching clams, and took the 
hoat from the dock, a short distance aboye 
/Grand-street ferry. He was found a few miles 
up the East river asleep in the boat. He took 
it in the day-time, and when found, said that he 
was going after clams. Quere, Does this case 
differ in principle from those reported ante, 
p- 83 ? 

William Johnson and Allen Arnold, were in- 
dicted, tried and found guilty of grand larceny 
in stealing a spy-glass of the value of $25, 
which was left by a captain Storey at the shop 
of an Optician in this city to repair. One of the 
prisoners carried the glass to John Conner, an 
auctioneer, and offered it forsale, alleging that 
he had brought it from Liverpool. Conner de- 
tained the glass, gave information to the police, 
and the prisoners were secured. Each of the 
above prisoners were sentenced three years 
and a day to the state prison. 

Robert Pell and Jacob Cupid, two blacks, 
were indicted, tried and found guilty of grand 
larceny, in stealing a silver watch, chain and 
key, all of the value of $52, the property of 
John Snell. After stealing the property the 
prisoner brought the watch to George Lynch, 


Lynch, knowing from the appearance of the 
prisoners, and every Circumstance, that the 
watch wasstolen, detained it, and while on the 
way to the police office, found Azel Conklin, 
one of the police officers, and delivered it to hin, 
who, from the paper placed in the watch by the 
maker or repairer, soon found the cwner. 
They were sentenced to the state prison five 
years each. 
Ye white receivers of stolen goods, read this 
and learn honesty from George Lynch. True, 
the hand of God impressed on his progenitors, 
beneath a burning sun, a dark erterior ; but 
ye, contrary to the will of the Divinity, have 
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on your own souls the character of 
darkness : and your baleful passions prompt you 
io deeds which shun the light of day. 

By and by, the Recorder will exhibit to you 
a great lesson. The commencement, the pro- 
gress and accumulation of dreadful crimes, will 
be unfolded ; and the example ofa FRANCIS 
will teach you, that an avenging God sitteth 
above watching your secret thoughts: if you 
willmock at his Majesty, he will detect, defeat 
and destroy all your wicked machinations to 
avoid a merited punishment. 

John Rork was indicted, tried and found 
guilty of an assault and battery, of the most ag- 
gravated nature, committed on a watchman by 
the name of James Beattie. 

It appeared, that on the 24th day of June last 
the prisoner was confined in a room in the 
watch-house, and while Beattie was about re- 
moving him to another room, the prisoner, with- 
out the least provocation, stabbed him with a 
knife in the abdomen. The wound was dan- 
gerous, and the life of the watchman was de- 
spaired of until within a short time of the trial. 

The prisoner was sentenced to the City Pen- 
itentiary three years. 

Charlotte Thomas, a black, was indicted, tri- 
ed and found guilty of grand larceny, in steal- 
ing a quantity of fine clothes, the property of 
Marian M‘Cartee, and sentenced ten years to 
the state prison, where she had been sentenced 
siz times before ! 

George Coats, a black, was convicted on his 
own confession, on three several indictments 
for grand, and one for petit larceny, and was 
sentenced to the state prison for twelve years. 
Finding his business dull in Philadelphia, he 
came to this city to commit depredations on our 
citizens. 


—— 5+ 
MAYOR’S COURT. 
PRESENT, 


The Honorable Ricnarp Riker, Recorder. 
John L. Broome, Clerk. 

There were four hundred and twenty-five 
writs issued returnable this term, two hundred 
and ninety-nine of which were returned served, 
and one hundred and twenty one causes were no- 
ticed for trial. 

Anprew Mickie, vs. WittiAM Epwarps 
and Exizanetu his wife, JoHn Jonnson, 
Cuartes Stuart, AgramsamM Hoimes, and 
Lewis Turery. 

Bocarpus, Counsel for the plaintiff. 

Sampson and Pex, for the defendants. 

It is no justification to an action for an assault and 
battery, committed on one who was in peaceable posses 
sion of a tenement, while so in possession, that he had 
ho title to the premises and was holding over after his 
lease had expired. And it seems this cannot be given 
i evidence in mitigation of damages. 

This was an action for an assault and battery 
committed by the defendants on the first day of 
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tenement in possession of the plaintiff who held 
over after the expiration of his lease. 

The defendants offered evidence to show that 
the plaintiff had no right or title to the premi- 
ses, and that he held over, notwithstanding he 
knew his lease had expired. 

His Honor the recorder rejected the evidence ; 
observing, that the doctrine laid down by the 
mayor in the case of Andrew Mickle and Eliza- 
beth his wife, decided in the sessions (See ane, 
p- 96.) was the setthed law on this subject. 
No man had a right to enter with force into 
the possession of another. The law had pre- 
scribed a remedy, either by ejectinent, or a for- 
cible entry and detainer under the statute, to 
obtain a possession wrongfully withheld. 

This cause was strongly contested on both 
sides, and the jury rendered a verdict against 
Johnson and Thiery, and acquitted the other 
defendants. 

—— 3/6 
MARINE COURT. 
PRESENT, 
Henry WuHeaton, 
Rospert Swanton, and 
Joun B. Scorr, 

George Butler vs. Samuel Adams and others. 
Wyman and Sampson, Counsel for the plaintiff. 
Antuon, for the defendants. 

Where a merchant vessel sailed to a foreign port, dis- 
charged her outward cargo, took on board her retarn 
cargo, and, on her return to this country, Was captured 
by the public enemy, it was held that the seamen were 
not entitled to recover wages from the owners, beyond 
the time of the passage of the vessel to such foreign port. 
and half the time of her continuance there, notwithstand 
ing the Captain of such vessel received on board a great 
number of passengers, to return to this country, whe 
paid their passage-money in advance. 

It seems, thatin such case, the passengers could recos 
er back the money thus advanced. 

The following opinion was delivered by Mr 
Justice Wheaton : 

This is an action brought by the plaintiff, 
for wages as a seaman on board the schooner 
Orders in Council, of which the defendants 
were owners, on a voyage from New-York to 
France and back. The vessel left this port on 
the 29th January, 1813, arrived in France on 
the 22d February, discharged her outward car- 
go, took on board a return cargo, and left Bor- 
deaux on the 12th May, and was captured on 
the ist June. Besides her return cargo, the 
vessel took on board several passengers who 
paid their passage-money, amounting to some- 
thing more than nine hundred dollars, in ad- 
vance. Upon these facts, which are all that 
the court deem material to a determination of 
the cause, it is admitted by the counsel for the 
defendants, that the plaintiff was entitled to his 
wages up to the time of the vessel’s arrival in 
France and (according to the decisions of this 
court) for half her stay there, which he has al- 
ready received in the advance payments that 
have been made tohim. But the counsel for 
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May last, after entering with force into a 





the plaintiff contend that, beyond this, he is 
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also entitled to wages to the time of the capture, 
upon the | 
waces, and that freight, or what is equivalent, 
passage-money, had been earned on the home- 
ward voyage, and consequently the seamen are 
entitled to their wages. This demand is repel- 
led upon the ground that by the marine law 
the safety of the ship is the only standard by 
which to judge whether wages are earned, and 
that the only exception to this general rule is, 
where the ship has earned freight by carrying 
a cargo, and discharging it ata port of delivery. 
whicn portion of the voyage is then severed 
from the rest, and the right of the seamen to 
their wages pro tanto is consummated ; and ii 
has been arrued that freight paid in advance 
for the carriage of goods is not freight earned, 
in case the ship is lost, because the consider- 
dtion npon which it was paid having failed, it 
may be recovered back by the freighter from 
the shir-owner. 

The oaly question, therefore, in this cause, is. 
whether freight was so earned by the ship on 
her return voyage, as to entitle the seamen to 
their wages? which again depends upon the 
question, whether passage money paid in ad- 
vance can be recovered back where the ves- 
sel is lost ? 

Passage money and freight are identical in 
the eye of the law—the one is subject to the 
same rules as the other. (Molloy de J. M. 256. 
1 Peter’s Adm. Dec. 126. Howland v. the La- 
vinia.) The case of Watson v. Duykinck (3 
Johnson, p. 335.) has been cited by the counsel 
for the plaintiff to show that freight or passage- 
money paid in advance cannot be recovered 
back upon the loss of the voyage. But the 
spirit of that case establishes the converse doc- 
trine—that where freight is paid in advance for 
the carriage of goods, and the voyage is bro- 
ken up by inevitable accident, the master or 
ship-owner is bound to refund the freight so 
advanced, unless the contrary is expressly stip- 
ulated.* In the case now before the court, 
the contrary was not stipulated; and the case 
of Watson v. Duykinck was determined upon 
its peculiar circumstances. T'here, the agree- 
ment was TO RECEIVE ON BOARD; here, the 
agreement is to TRANSPORT AND DELIVER, and 
the supreme court, in that case, took this dis- 
tinction, which though it seems, on the first im- 
pression, to savor of undue refinement and sub- 


tilty, is supported by all the authorities, both | 


of the common and the civil law. Passage- 
money being nothing more than freight for the 
transportation of free human beings, if they are 
not carried to the port of destination, it may 
be recovered back, in case it has been paid in 
advance. It is indeed possible, that in the case 





,aciple that freight is the mother of 
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now under consideration, the amount which had 
been disbursed by the master, out of the as 
sage-money received by him,- on sli of 
stores and provisions for the use of the passey 
gers, might be offset against their demand in i 
action, for money had and received, being in 
its nature an equitable action. Be this as jt 
may, it is clear that no freight, or what is the 
same thing, no passage-money was earned op 
the return voyage of this vessel. Consequent. 
ly, the seamen are entitled to their wages, only 
up to the last port of delivery and for half ¢¢ 
the time of the vessel’s stay at that port. This 
is the fixed terminus, beyond which wages cap. 
not be recovered, where the vessel is after. 
wards lost. The case of Dunnett vy. Tom. 
hagen, (3 Johnson, 154) was an experiment ty 
remove this established limit, and an experi- 
ment made under the most favourable circym. 
stances ; for in that case the seamen had sayed 
or had contributed to save, a part of the cargo, 
sufficient in value to pay their wages. By 
the court held that, however well founded a 
claim this might furnish the seamen in the [p- 
stance court of admiralty, as salvors or joint sal- 
vors, it could be no foundation on which to res 
a demand for wages against the master ip g 
court of common law. 

That case clears up the confusion which ex. 
isted respecting the supposed right of the sea. 
men, under the marine law, to a proportion of 
their wages, in respect of freight paid on goods 
saved, and determines, that though they may be 
entitled to a compensation, as salvors, in a court 
proceeding in rem, they are not entitled to their 
wages in an action at common law, against the 
master or ship-owner. 

The case of M‘Quirk and others v. the Pene- 
lope, (Peter’s Adm. Dec. 276) was also an ex- 
periment to push the claim for wages beyond 
its legal bounds. In that case, the district 
court of Pennsylvania held, that, where the 
ship was captured and condemned, and thus 
lost to the owners, the circumstance of the 
| freight being insured, and consequently its va- 
lue not Jost to them, formed no ground on which 
to rest a claim for wages, which could not other- 
wise be recovered. Unless, therefore, we were 
to remove all the landmarks of the law, in order 
to favor the pretensions of the seamen, in a case 
| of at least doubtful equity, where the appro- 
| priate fund, out of which their wages are paya- 
ble, has either never been received by the ship- 
owners ; or, if received by them, is subject to 
be refunded, it would be impossible to lend a 
| favorable ear to the plaintiff’s demand. The 
| consequence is, that there must be judgment 
| for the defendants. 














* The same principle is adopted by the French law. 


Ordonnance de la Marine, L. 3. Tit. 3. du Fret ou 


Nolis. art. 18. 
302. 


Code de Commerce, L. 2. Jit. 8. art. 
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